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This Baseline Study 

• Update of the 2010 baseline study of the rule of law in 
ASEAN 

o Utilising the same “core principles” of the rule of 
law for human rights 

o Dealing with largely the same indicators  

 

• Focus on the law (legislative reform) in ASEAN States  

o Legal in approach 
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This Baseline Study 

• Breadth: a collection of the legislative frameworks  

 

• Designed to enhance the deliberative process of further 
thinking about the rule of law for human rights 

 

• It is hoped that the state of the law in ASEAN States 
will spark studies and research on multiple 
dimensions and perspectives, including the context 
within which rule of law operates with due regard to 
the history of ASEAN. 
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Study Questions 

1. Does the individual ASEAN Member States 
uphold their commitment to establish and 
maintain the rule of law? 

 

2. What are the legislative changes that had taken 
place in the ASEAN Member States? Do they 
support or detract from ASEAN’s vision of a 
rules-based community? 
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Organisation of the Study 

Country Reports 

• Part I: Introduction (General Direction of 
Change or Continuity) 

• Part II: Country Practice in Applying the 
Central Principles of Rule of Law for Human 
Rights 

• Part III: Integrating into a Rules-Based 
ASEAN 

• Part IV: Conclusion 
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Organisation of the Study 

Synthesis Report  

• Key observations in relation to the 
“country practices” on the rule of law for 
human rights in ASEAN 

• Integrating into a rules-based ASEAN 
Community 
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Overview of  
‘Rule of Law for Human 

Rights’ 
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The Concept of Rule of Law 

As used in this study: 

 

A principle of governance in which all persons, 
institutions and entities, public and private, 
including the State itself, are accountable to laws 
that are publicly promulgated, equally enforced 
and independently adjudicated, and which are 
consistent with international human rights norms 
and standards. (UN Definition) 
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Commitments to Some International Treaty 
Instruments relating to Rule of Law 

Inst. BRN KHM IDN LAO MYS MMR PHL SGP THA VNM 

ICERD (on racial 

discrimination) 
  (R) (A) (A)     (R) (S)  (A) (A) 

ICCPR (on civ and 

pol rights) 
  (A) (A) (R)     (R)   (A) (A) 

ICESCR (on eco, 

soc, cult rights) 
  (A) (A) (R)    (S) (R)   (A) (A) 

CEDAW (on 

women) 
(A) (A) (R) (R) (A) (A) (R) (A) (A) (R) 

CAT (on torture) (S) (A) (R) (R) (A) (A) (R) 

CRC (on child 

rights)  
(A) (A) (R) (A) (A) (A) (R) (A) (A) (R) 

ICRMW (on 

migrant workers) 
  (S) (R)       (R)       

CEPD (on 

enforced 

disappearance) 

  (A) (S)   (S)       (S)    
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S – Signed; R – Ratified; A – Acceded 



Commitments to Some International Treaty 
Instruments relating to Rule of Law 

Inst. BRN KHM IDN LAO MYS MMR PHL SGP THA VNM 

CRPD (on PWDs)  (R) (R) (R) (R) (R)  (A)  (R)  (R) (R) (R) 

CSR (on refugees)   (A)     (A)   

Geneva 1-4 

Conventions 
 (A) (A) (A) (A) (A)   (A) (R)  (A) (A) (A) 

CPPCG (on 

genocide) 
(A) (A) (A) (R) (R) (A) (A) 

Rome Statute of 

the ICC 
(R) (R) (S) 
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S – Signed; R – Ratified; A – Acceded 



‘Meaning-Making’: Rule of Law 
Definitions in ASEAN 

• Definitions with Institutional Approaches: highlight 
institutional attributes necessary to actuate rule of 
law (Belton, 2005) 

 

 Singapore: “A fundamental principle, the foundation 
on which Singapore was built, and a framework for 
proper functioning. No power could be exercised 
unchecked and judicial review as cornerstone.” 
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‘Meaning-Making’: Rule of Law 
Definitions in ASEAN 

• Definitions with Ends-Based Approaches: put 
importance on the ends that the rule of law is 
intended to serve within society (Id.) 

 

 Cambodia: “As part of the cluster of other values and 
 principles… [to achieve] democracy, human rights, 
 justice, good governance, social order, and respect of 
 the law.”  
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‘Meaning-Making’: Rule of Law 
Definitions in ASEAN 

• The ‘Socialist’ rule of law: ideology-based definition 

 

 Vietnam: “Key principles – supremacy of the 
 constitution and the law, equality of all people before 
 the law, respect of human rights (as well as 
 community values), significance of the social order, 
 and democratic centralisation of State powers.” 

 

• States in transition: rule of law meanings in flux (ex. 
Thailand, Myanmar) 
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Rule of Law in the ASEAN Charter 

“PREAMBLE 

xxx 

 

ADHERING to the principles of democracy, the 
rule of law and good governance, respect for 
and protection of human rights and 
fundamental freedoms; 

xxx 
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Rule of Law in the ASEAN Charter 

CHAPTER I 

PURPOSES AND PRINCIPLES 

 

ARTICLE 1 

PURPOSES 

xxx 

7. To strengthen democracy, enhance good governance and 
the rule of law, and to promote and protect human rights 
and fundamental freedoms, with due regard to the rights 
and responsibilities of the Member States of ASEAN; 

xxx 
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Rule of Law in the ASEAN Charter 

ARTICLE 2 

PRINCIPLES 

 

2. ASEAN and its Member States shall act in 
accordance with the following Principles: 

xxx 

(h) adherence to the rule of law, good 
governance, the principles of democracy and 
constitutional government;”  
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ASEAN Human Rights Declaration 

In 2012, the Heads of State of the ASEAN Member States signed the 
ASEAN Human Rights Declaration (“AHRD”), uniformly affirming 
and committing to the rule of law:  

 

“REAFFIRMING our adherence to the purposes 
and principles of ASEAN as enshrined in the 
ASEAN Charter, in particular the respect for and 
promotion and protection of human rights and 
fundamental freedoms, as well as the principles 
of democracy, the rule of law and good 
governance;”  
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Country Practices on the Rule 
of Law for Human Rights: 
Some Key Observations 
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Central Principle 1: The 
Government and its officials 

are accountable under the law 
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Lack of Separation of Powers  
in a Few States 

 Continuing trend in reports on the laws of 
Brunei and Myanmar on lack of separation of 
powers 

 

 Brunei: absence of separation of powers in the 
State 

oExecutive and legislative powers rest with 
the Sultan (“prerogative powers” and 
jurisdiction) 
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Lack of Separation of Powers  
in a Few States 

oState of emergency (discretion to issue 
orders as long as deemed to be “desirable in 
the public interest) 

oSyariah Penal Code of 2013 as a challenge – 
Any person who “contempts, neglects, 
contravenes, opposes or insults” a titah or 
decree is imprisoned up to five years.  

 

No room for checks and balances, and dissent. 
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Problems with Judicial Review, 
including Immunity 

 Vietnam’s 2013 Constitution: Provides review but 
with no independent institutional body (National 
Assembly) 
 

 Laos’ 2015 Constitution: Clarified roles and 
mandates of government bodies, but legislature 
enjoys immunity from all criminal prosecution 

o Myanmar’s 2016 Former Presidents Security 
Law 
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Problems with Judicial Review, 
including Immunity 

 Thailand: National Council for Peace and 
Order conferred powers on prevention and 
suppression officers of the army (their actions 
are not subject to review) 
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‘Extra-Constitutional’ Partial 
Cancellation of Fundamental Law 

 Thailand: 2007 Constitution was “partly 
cancelled” by the junta, after the coup in 2014. 

 

 In sharp contrast to new Constitutions 
according to established procedures (Vietnam 
in 2013 and Laos in 2015) and rules-based 
amendments (Cambodia, Singapore, 
Myanmar).  
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Promulgation of ‘New Anti-
Corruption Laws’  

 Positive changes in domestic laws since 2011 

 

 In sharp contrast to new Constitutions 
according to established procedures (Vietnam 
in 2013 and Laos in 2015) and rules-based 
amendments (Cambodia, Singapore, 
Myanmar).  
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Promulgation of New ‘Anti-Corruption 
Laws’ and Institution  

Country ‘Laws’ or Institution 

Brunei Prevention of Corruption (Amendment) Order 2015;  

Criminal Asset Recovery Order 2012 

Indonesia Law No. 17 of 2014; 

Law No. 23 of 2014 

Laos Amendment to the Anti-Corruption Law in 2012; 

Chapter on State Audit (Constitution) 

Myanmar Laws on anti-corruption; Establishment of the Myanmar National 

Human Rights Commission; The Civil Service Personnel; Procedure 

for Writs Application; Guidelines on Accepting Gifts  

Malaysia Enforcement Agency Integrity Commission (formed in 2011: received 

complaints; for instance, found the death of Narayanasamy in 2013 to 

be due to police force)   
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Central Principle 2: Laws and 
procedure for arrest, detention 
and punishment are publicly 

available, lawful and not 
arbitrary 
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Launch of New Online Platforms to 
Publish Laws  

• Laos: Lao PDR Official Gazette launched 
online in 2013 (Law on Legislation) 

 

• Singapore: Portal on subsidiary 
legislations launched (planned circa the 
2011 report) 
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Unpredictability and Inconsistency of 
Some Criminal Laws as Antithesis to 

Rule of Law 

• Endangerment of predictability and consistency 
 

• Corruption and politicization as contributing 
factors 
 

• Laos: Complexity and lack of understanding 
 

• Myanmar: non-republication of pre-
independence laws (problematic accessibility) 
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Mixed Positive and Negative Changes in 
Laws affecting the Rights of the Accused  

• Continued abhorrence or outlawing of arbitrary 
arrest and detention, and provision for the rights of 
the accused 
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Mixed Positive and Negative Changes in 
Laws affecting the Rights of the Accused  

• More positive developments 

o Laos: 2012 insertion in law on criminal procedure 
that detention of a person requires an Order of 
authorities; 2015 Constitution provides for “right 
to… lives, bodies, honour, and houses” 

o Singapore: Misuse of Drugs Act amended in 2012 
to remove mandatory death sentence 

oVietnam: 2013 Constitution continues guarantees 
of all “subsisting” rights of accused 
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Mixed Positive and Negative Changes in 
Laws affecting the Rights of the Accused  

• Some negative changes 

oMalaysia: Laws that allow detention without trial 
outside a genuine state of emergency such as the 
Prevention of Terrorism Act 2015 (POTA) and 
amendments to the Prevention of Crime Act 1959 

oMyanmar: Arrests of violators of Law of Peaceful 
Assembly and Peaceful Procession (2011, 
amended in 2014) 

33 



Mixed Positive and Negative Changes in 
Laws affecting the Rights of the Accused  

o Thailand 

• New protocol replaced martial law 

• Interim Constitution broadened authority, 
power to crush political dissent with arrests and 
detentions 

• Orders are considered lawful and final 

• Public dicsussions about Interim Constitution 
are prohibited 
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Mixed Positive and Negative Changes in 
Laws affecting the Rights of the Accused  

Empowerment of the police State and unbridled 
delegation to authorities of actions that curtail 
freedom (disempowerment) 
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Some Other Rights-Linked Issues: 
Presumption of Innocence, Right to Legal 

Counsel and Assistance  

• Brunei: Accused is not presumed innocent and 
denied the right to counsel under the Internal 
Security Act. 
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Central Principle 3: The Process 
by which the Laws are Enacted 
and Enforced is Accessible, Fair, 
Efficient, and Equally Applied 
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Positive and Negative Developments 
on Access to Law Enactment 

• Myanmar: Announcements of draft laws in 
daily gov’t newspaper since 2012  

 

• Cambodia: Circular prohibiting commissions 
of the National Assembly from inviting civil 
society or the public to attend its meetings.  

 

“Strident divergence” 
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Mix of Good and Bad Practices: 
‘Inordinate and Patchy State’ 

• Brunei: Sultan’s public censure of police for 
corrupt practices and questioned “why only 
21 per cent of criminal cases were solved in 
2014.” 

 

Facets of discrimination, unequal/unfair 
enforcement (especially amongst dissenters 
and socio-ethnic/religious groups) 
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Central Principle 3: Justice is 
Administered by a Competent, 

Impartial and Independent 
Judiciary and Justice Institutions 
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Mixed Positive and Negative Changes in Law 
on Appointment and Personnel Action 

• Cambodia: Three laws gave Minister of Justice influence over 
appointments (2014) 
 

• Laos: 2015 Constitution provides check and balance, but 
investigation of judges needs approval of Standing Committee of 
party 
 

• Malaysia: Judicial Appointments Commission (operating since 
2009) asked to be more transparent by the UN Special 
Rapporteur on the Independence of Judges and Lawyers 
 

• Myanmar: No evidence suggests misuse of extensive powers of 
appointment but possibility of future abuse needs to be 
safeguarded (UN Special Rapporteur) 
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Continued Institutionalisation of Judicial and 
Prosecution Training 

• Malaysia: Judicial Academy (December 2011) 

• Vietnam: Vietnam Court Academy (2015) for 
judges and court personnel 

• Singapore: Singapore Judicial College (2015), 
Attorney-General’s Chambers Academy 
(2014) 

• Philippines: Global Distance Learning Centre 
(2013) 
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Factors affecting Impartiality and 
Independence of Judicial Proceedings 

• Judicial independence and impartiality are 
embedded in different degrees in ASEAN 
laws 
 

• Executive influence (issue of separation of 
powers), corruption reports and lack of 
confidence in the system, politicization 
(internal or on the whole) and party 
affiliation of judges 
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Factors affecting Impartiality and 
Independence of Judicial Proceedings 

• Vietnam: Judges should be members of 
the ruling party (continuity in policy) 

 

• Actual prosecutions as deterrent to 
partiality (e.g., Myanmar) 
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Safety and Security 

• New witness protection and whistleblower 
protection laws and programmes (Malaysia 
in 2009 and 2010) 
 

• New law on security mechanisms (Thailand 
in 2009) 
 

Persistence of safety-related issues of judges in 
some countries 
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‘Liberalisation’ of Legal Standing 
Thresholds to enhance Access to Justice 

• Malaysia: to avoid “many grievances 
unremedied” 

• Singapore: threshold clarified 

 

But see: Danger of Judicial Activism over 
Judicial Restraint 
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Assistance for Persons Seeking Access to 
Justice, including Available and Fair Legal Aid 

to All Entitled 

• New Assistance Programmes in Some 
States (Myanmar’s “People’s Voice” in 
2012) 

• New Laws, Policies, and Programmes on 
Legal Aid: Institutionalisation, 
programming, and funding 
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New Laws, Policies, and Programmes 
on Legal Aid 

Country ‘Laws’ or Institution 

Indonesia Regulation of legal aid for the first time (law providing funding became 

effective since 2013) 

Guidelines on providing free legal services for the poor (2014) 

Myanmar National programme on free legal aid (2016) 

Singapore Criminal Legal Aid Scheme (2015) (funding) 

Malaysia National Legal Aid Foundation (est. 2011) 

Thailand Justice Fund (2015) 
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But see: A question of “overloading” of systems 
and carrying capacities 



Rule of Law for Human 
Rights in Integrating into a 

Rules-Based ASEAN 
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Envisioned Role of Rule of Law 
A rules-based community of shared values and norms, in 

which States cooperate for political development. 

 

Under political development, a goal was to establish 
“programmes for mutual support and assistance 
amongst ASEAN Member States in the development 
of strategies for strengthening the rule of law and 
judiciary systems and legal infrastructure.” 
(Roadmap, ASEAN Political-Security Blueprint) 
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On Mutual Support and 

Assistance on Rule of Law 

 New ratification of the ASEAN Treaty on Mutual Legal 
Assistance in Criminal Matters (Thailand, 2011) 

 

 New law on extradition in Laos (2012) 

 

 Forming ASEAN Education Networks 

 

 Initiatives amongst Judiciaries and Legislatures 
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On Legislative and Substantive Changes 
Specific to Rule of Law in Pursuit of 

Integration 

 Lack of information on changes specific (State-interests) 

 

 ‘Invisibility’ in literature 
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On Enactments of Laws relating to ASEAN 
Community Blueprints and Similar Plans 

 New laws on economic integration policy  

 

 Other initiatives 
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On Integration as Encouraging Steps Toward 
Building the Rule of Law and Stronger State 

Institutions 

 Lack of information 

 

 ‘Nascent’ effects of integration on the building of 
stronger State institutions 
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Commitments and Plans/Initiatives in relation to 
ASEAN-wide Commitments  

ASEAN Convention Against Trafficking in 
Persons, Especially Women and Children  
oConsolidation of normative values 
oCommon framework as starting point 

 
Other Initiatives 
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A Few Concluding 
Observations 
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1. Syncretism and Shared, but 

Differentiated, Notions of Rule of Law 

 

 Starting on the “same page” to build and consolidate 
frameworks 

Nuanced understanding 

 Interdependent and mutually reinforcing in the 
democratic space 
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2. ‘Hardening’ of the Rule of Law 

Principles in ASEAN for Human 

Rights 
 

From declarations to treaty law 

Strengthened mechanism for compliance 
(progression) 
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3. Final Arbiter of the Rule-of-Law 

Meaning and Implementation 

 

 Importance of State frameworks in a regional 
set up 

Conservative interpretation of fundamental 
liberties as a challenge 

59 



4. Prospects, Challenges and Other 

Contributing Factors to the ‘Rule of 

Law Ecosystem’  
 

Constitutional Setups, Separation of Powers, 
and Checks and Balances 

Political Ideology and Approaches 

Transitions and Periods of Change 

Corruption and Plays of Power 
(Politicisation) 

60 



Role of the ASEAN Declaration 

on Human Rights 

 

Referred to in subsequent instruments at 
the regional level 

Moving regional processes forward 

Stronger cooperation amongst States: 
primarily commitment of the region 
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Thank you! 
 

To know more about our work, please visit us at 
hrrca.org 
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